CCASE:

SCL (MSHA) V. HYDROCARBON RESOURCES
DDATE:

19860312

TTEXT:



~354

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 84-100-M
PETI TI ONER A.C. No. 42-01789-05502

Cot t onwood M ne
HYDROCARBON RESOURCES, | NC.
RESPONDENT

DECI SI ON

Appear ances: Janes H Barkley, Esq., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado,
for the Petitioner
M. Chad Evans, Former General Manager, Hydrocarbon
Resources, Inc., Salt Lake Cty, Uah, pro se.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and Health
Admi ni stration (MSHA), charges respondent with violating safety regul ati ons
promul gat ed under the Federal Mne Safety and Health Act, 30 U . S.C [801 et
seq., (the Act).

After notice to the parties, a hearing on the nerits took place on May 21
1985, in Salt Lake City, Utah

The parties waived their right to file post-trial briefs.
| ssues

The i ssues are whether respondent violated the regulations; if so, what
penalties are appropriate.

Citations
There are four citations contested in this case.

Citation 2008144 alleges a violation of 30 C.F.R [O57.3A22, now codified
as [57.3022, which provides as foll ows:

M ners shall exam ne and test the back, face, and rib

of their working places at the begi nning of each shift and
frequently thereafter. Supervisors shall exam ne the ground
conditions during daily visits to insure that proper testing
and ground control practices are being foll owed. Loose ground
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shal | be taken down or adequately supported before any ot her
work is done. Gound conditions al ong haul ageways and travel ways
shal | be exam ned periodically and scal ed or supported as necessary.

Gitation 2008145 alleges a violation of 30 C.F.R [057.19A110, now
codified as 0057.19110, which provides as foll ows:

A substantial bul khead or equival ent protection shall be provided
above persons at work deepening a shaft.

Gitation 2008146 alleges a violation of 30 C.F.R [057. 19A24(b), now
codified as 057.19025, which provides as foll ows:

(a) Wre rope shall be attached to the [ oad by a nethod
that devel ops at | east 80 percent of the nom nal strength
of the rope.

(b) Except for term nations where use of other materials is

a design feature, zinc (spelter) shall be used for socketing
wire ropes. Design feature neans either the manufacturer's
original design or a design approved by a registered profession-
al engi neer.

(c) Load and attachment met hods using splices are prohibited.

Citation 2008147 alleges a violation of 30 C.F.R [057.11A37, now codified
as [57.11037, which provides as follows:

Ladderways constructed after Novenber 15, 1979, shal
have a m ni mum unobstructed cross-sectional opening of 24
i nches by 24 inches neasured fromthe face of the | adder

Stipul ation
At the commencenent of the hearing the parties stipulated that Bruce
Green, an enpl oyee of respondent, was fatally injured when struck by a falling
rock.

Respondent's representative further stated that the conpany has six
enpl oyees. In addition, respondent has gross income under $10,000 (Tr. 6A9).

The Secretary's Case
After being advised of a fatality, MSHA, by its Inspector Ronald L

Beason, inspected respondent's Cottonwood M ne on Decenber 28, 1982 (Tr.
13A16). The m ne was under devel opnent and at the tine the only
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activity was the driving of a shaft, by hand, at the 415Afoot |level (Tr. 16,
80). The vertical 12AfootAwi de shaft went fromfoot wall to hangi ng( FOOTNOTE 1)
wal I . A slight bend could be observed in the shaft as it descended (Tr. 17,
18).

The shaft was divided into three conpartnents. They consisted of a utility
conmpartnment with a vent line, a manway conpartnent with an emergency escapeway
and a skip conmpartment. The skip conpartnent, through which the nmne is
entered, was an open 8 by 8 foot area (Tr. 18, 19). The skip bucket was 22
inches thick, i.e., fromfront to back. It had a one-ton capacity and neasured
46 inches wi de and 48 inches deep (Tr. 19, 20).

Bruce Green was killed on Decenmber 23, 1982. On the day of the subsequent
i nspection the bottom 100 feet of the mine had filled with water (Tr. 20, 21).
The inspector |earned of the configuration of the bottomof the shaft fromthe
conpany's representative, Chad Evans (Tr. 22).

At the time of the accident the mning procedure was for the mners to
hand nuck the ore in the bottomof the shaft. They woul d thereafter hand nuck
the ore into the skip bucket when it returned after a six-mnute trip to the
surface. Wien the skip was filled and noved to the surface, the mners would
continue digging in the skip compartment and nove the ore to the utility and
manway conpartments (Tr. 22A25, 29A30). The conpany had been mining in this
manner for three weeks. Prior to that time the mners used a vacuum systemto
nove the gilsonite to the surface. But that system became inoperative three
weeks before the accident (Tr. 22).

VWhen the bucket went up and down the shaft it dragged the sides and the
hangi ng wall (Tr. 28). \Wen the inspector descended into the shaft he observed
and sounded the | oose ground in a nunber of areas. The followi ng |l evels were
tested: 10 to 60, 163, 170, 177, 190, 200, 215, 240, 290, 300, 315 and 320.
There was a large hunp at the 260Afoot |evel where the shaft went from hanging
to foot wall. At this point the gilsonite vein separated fromthe shaft (Tr.
28, 34A38). There were no bolts or lagging to prevent rocks fromfalling into
the shaft (Tr. 40). There was danger that the whole area of the hangi ng wall
could fall fromthe 10Afoot |evel to the 60Afoot |evel. A number of rocks had
fallen (Tr. 40).

In the inspector's opinion the condition of |oose ground he observed five
days after the fatality, especially at the 60Afoot |evel, also existed on the
day of the accident (Tr. 39, 40, 49).
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The skip conmpartment did not have a bul khead (Tr. 29A31). Wen using the
vacuum systemthe skip itself could be used as a bul khead; however, it
could not serve as such when it was hauling ore to the surface. There was a
two- f oot openi ng on each side of the skip. This would permt rocks to fall and
strike miners (Tr. 31A33). The conpany had a type of a bul khead at the surface.
Thi s bul khead woul d not prevent |oose material from dropping down the shaft.
Its function was to prevent ore from droppi ng down the shaft after it had been
dunped at the surface (Tr. 33).

In a mne of this type a bul khead shoul d be positioned i nmedi ately over
the mners working in the bottomof the shaft. The bul khead protects the mners
frombeing struck by any material that might fall in the shaft. There were
bul kheads over the utility and manway conpartnments together with a | andi ng
every ten feet (Tr. 26A29, 62A63).

Bruce Green was killed when he was struck by a 6 by 6 by 1/2 inch rock. At
the tine Geen and his father were basically under the utility conpartnent.
Bruce Green had reached out and was nucking in the bottomof the shaft (Tr. 41
42, 61). A proper bul khead over the skip would have prevented the rock from
striking the mner (Tr. 42).

The conpany's | og books failed to indicate that there had been any shaft
i nspection from Decenber 21 through Decenber 23 (Tr. 44).

I nspect or Beason al so inspected the six U-bolts that held the rope to the
skip bucket. The saddle was on the shorter, or the dead end of the rope. The
rope can be danmaged when a bolt is placed on its working end. The bolt itself
is designed so as to protect the live end of the rope (Tr. 45, 46, 79).

The manway conpartment served as an energency escapeway. Ten-foot |adders
extend fromone level to another. Several of the manways were obstructed. One
such passage, through a bul khead, nmeasured only 8 inches by 14 inches. To
continue up the manway it would be necessary to crawl out into the open shaft
and swing up to the next level (Tr. 46A47).

The Respondent's Case

Chad L. Evans indicated that he was the general nmanager for the conpany at
the tinme of this accident.

Evans, who was present during the MSHA inspection, also conducted his own
investigation (Tr. 87A89). The witness subnitted a drawi ng of the shaft (Tr.
90, 91; Ex. R1).

Evans indicated that as the bucket was ascendi ng, Royce G een was standing
under the utility area and his son was under the manway area. The m ner was
killed when he bent over to pick up a shovel.
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The area between the skip and the sidewalls was probably | ess than two
feet on each side. However, he also indicated the |ateral distance from
the skip to the sidewalls varied from 26 inches to four feet (Tr. 94, 96).

MSHA tol d the company they could use the skip again. In addition, three
previous inspections in 1982 and 1983 failed to show a violation of the
regul ati ons contested here (Tr. 99; Ex. R2, R3, R4).

Evans had instructed his mners never to go into a skip compartnment
wi t hout overhead protection (Tr. 120). Evans' mning experience indicated a
need for a bul khead before the fatality (Tr. 124, 125). He had been advi sed
that a bul khead was in place. The placenent of a skip over the mners
constituted such a bul khead (Tr. 124, 125).

In rebuttal |Inspector Beason testified that Evans indicated that he had
not known that a bul khead was necessary (Tr. 130, 136). In addition, the hoi st
reports and daily logs indicated that 20 buckets were noved on the day shift.
Thi s evidence contradi cted Evans' testinmony that three buckets were noved each
shift (Tr. 133). The nunber of buckets indicated to the inspector that the two
m ners were working when the skip was noving (Tr. 126, 133).

Di scussi on
W will consider the citations in nunerical sequence.
Citation 2008144

This citation requires that the ground be taken down or adequately
supported before any other work is done. The operator failed to conply with
this regulation. The inspector described in detail the |oose ground he both
observed and sounded in the shaft. Respondent's manager confirmed this evidence
when he testified that forty percent of the | oose was renoved in abating the
viol ative condition (Tr. 100).

Citation 2008144 should be affirnmned.
Citation 2008145
The evidence relating to the installation of a substantial bul khead
i ndi cates there was no such bul khead. The operator's managenent confirned this
condition. The mners at the time were deepening the shaft. These work
conditions made the standard directly applicable.

Citation 2008145 shoul d be affirned.
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Citation 2008146

In connection with this citation the inspector detailed his findings
concerning the U-bolts. He further expressed his opinion that the operator
vi ol ated the regul ation.

Respondent of fered no contrary evi dence.
Ctation 2008146 should be affirned.
Citation 2008147

The record indicates that the | adderways were obstructed. One such
| adderway only neasured 8 inches by 14 inches. These facts establish a
violation of the regulation. The operator offered no contrary evidence.

However, [57.11A37 by its very terns applies to | adderways constructed
after Novenber 15, 1979. There is no evidence in this case indicating when this
| adderway was construct ed.

Such evidence is necessary in order to sustain a violation of the
regul ati on.

Cvil Penalties

The statutory nandate for assessing civil penalties is contained in 30
US. C 0820(i). It provides as foll ows:

(i) The Conmi ssion shall have authority to assess al

civil penalties provided in this Act. In assessing civil
nonetary penalties, the Conm ssion shall consider the
operator's history of previous violations, the appropriate-
ness of such penalty to the size of the business of the
operat or charged, whether the operator was negligent,

the effect on the operator's ability to continue in

busi ness, the gravity of the violation, and the denon-
strated good faith of the person charged in attenpting

to achieve rapid conpliance after notification of a violation

The Secretary proposed the follow ng penalties:

Citation 2008144 (| oose ground) $4, 000
Citation 2008145 (bul khead) 2,000
Citation 2008146 (U bolts) 20
Citation 2008147 (| adderways) 20

The record indicates the operator had no previous violations (Tr. 85; Ex.
R2, R3, R4, R5). The operator should be considered as small in view of its
income as well as the nunber of its enployees. The negligence of the operator
i s apparent inasmuch as the violative
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conditions were all open and obvious. The only evidence of the operator's
financial condition bearing on its effect to continue in business is that the
conpany's gross income was under $10,000. In the absence of any facts to the
contrary | find that the paynent of penalties will not cause respondent to

di scontinue its business. Buffalo Mning Co., 2 IBMA 226 (1973) and Associ at ed
Drilling, Inc., 3 IBVMA 164 (1974). The | oose ground and the | ack of a bul khead
directly contributed to the death of the miner, hence the gravity is apparent
and exceedingly high. In support of its good faith the operator argued that it
has al ways attenpted to provide a conscientious and wel | - mai ntai ned [safety]
effort (Tr. 145, 146). The evidence fails to establish the operator's claim
However, the conpany established its statutory good faith by abating the
violative conditions in this case.

On bal ance, | believe the penalties as set forth in the order of this
deci sion are appropriate.

Concl usi ons of Law

Based on the entire record and the factual findings nade in the narrative
portion of this decision, | enter the follow ng conclusions of |aw

1. The Commi ssion has jurisdiction to decide this case.

2. Respondent violated 30 C.F.R [057.3A22, 057.19A110 and 0O57. 19A24(b).

3. The Secretary failed to prove a violation of 30 C.F.R [057. 11A37.
ORDER

Based on the foregoing findings of fact and conclusions of law | enter the
foll owi ng order:

1. Gtation 2008144 is affirned and a penalty of $2,000 is assessed.
2. Citation 2008145 is affirmed and a penalty of $2,000 is assessed.
3. Citation 2008146 is affirnmed and a penalty of $20 is assessed.

4. CGtation 2008147 and all penalties therefor are vacated.

5. Respondent is ordered to pay to the Secretary the sum of

$4,020 within 40 days of the date of this decision.

John J. Morris
Admi ni strative Law Judge

FOOTNOTE START HERE

1 A foot wall is at the bottom of an angle; a hanging wall is overhead
(Tr. 17).



